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The Encroachment of the Federal Government 
into Private Institutions of Higher Education 
H. Kathryn Merrill* 
I. INTRODUCTION 
Experience should teach us to be most on our guard to protect 
liberty when the government's purposes are beneficent. The 
greatest dangers to liberty lurk in insidious encroachment by 
means of zeal, well-meaning but without understanding. 1 
Institutions of higher education in the United States of 
America initially were relatively free of federal government 
regulation, interference, and influence. Additionally, the federal 
courts rarely intervened in the institutions' operations, 
procedures, policies and other similar activities. 
As colleges and universities developed, state and local 
governments began to establish their own higher education 
systems, soon creating a situation where private institutions 
were no longer in the majority. The involvement of the state 
governments created "state action," which brought in the 
influence and power of the federal Constitution and 
government and its courts through the Fourteenth 
Amendment.2 However, private institutions of higher 
education were still generally free of the federal governmental 
reach. 
* Private practitioner and Research Assistant, Department of Educational 
Leadership, Brigham Young University. Formerly a teacher in the Idaho and New 
Jersey public school systems for eight years. J.D. 1985; Ph.D. Candidate, Brigham 
Young University. 
1. C. Weinberger, Regulating the Universities, in BUREAUCRATS AND 
BRAINPOWER: GoVERNMENT REGULATION OF UNIVERSITIES 68 (Seabury, ed., 
1979)(citing Judge L. Brandeis). 
2. No State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; nor shall any 
State deprive any person of life, liberty, or property, without due 
process of law; nor deny to any person within its jurisdiction the 
equal protection of the laws. 
U.S. CONST., Art I, § 8, cl.l. 
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Today, private colleges and universities in the United 
States are no longer free from federal government and federal 
courts intervention. The federal constitution, statutes, 
regulations, and court decisions have made serious 
encroachments on the autonomy of the private institutions of 
higher education through application of four different 
provisions within the U.S. Constitution: the General Welfare 
Clause (the spending powers), the taxing powers, the 
Commerce Clause, and civil rights provisions. 
This article explores the gradual encroachment of the 
federal government into the private colleges and universities of 
the United States. Then it focuses on the serious issues created 
by the powerful influence of the federal government on private 
campuses. Finally, it looks to the future. 
II. THE GENERAL WELFARE CLAUSE 
"The courts have come to interpret the General Welfare 
clause of the Constitution3 so that Congress may make vast 
expenditures for purposes such as highways, public health, 
and education, with the discretion as to drawing the line 
between national and local welfare left in its own hands."4 
Based on this power concerning the general welfare, 
Congress began to facilitate the establishment of state 
land-grant (public) universities through the Morrill Acts. 
Congress intended to encourage growth within the West and to 
assist in the development of agriculture throughout the nation. 
Even though this first reach into higher education directly 
involved only public institutions of higher education, it 
established a pattern for the future. By the early 1900's 
Congress took the next step, sponsoring research at various 
universities. However, by this time, Congress had decided that 
it needed to assert more control as it poured more money into 
colleges and universities. Regulations and restrictions started 
accompanying research grants. 
Private schools were still not the direct recipients of 
federal financial assistance. During the First and Second World 
Wars the government sponsored various types of military 
3. Article I, Sec. 8 (1) states "The Congress shall have Power. .. to provide 
for the common Defence and general Welfare of the United States." 
4. J. BRUBACHER & W. RUDY, HIGHER EDUCATION IN TRANSITION, 219 (1976). 
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officer training programs at private colleges and universities, 
but that was the limit of its use of the general welfare clause in 
this domain. 
Federal student aid then came into the picture. 
It was not until the 1930s that Washington began to grant 
assistance in peacetime to private institutions, with which it 
commenced to deal directly. Even then, it did so by dispensing 
funds to individuals attending institutions of learning, rather 
than to the institutions themselves. This practice was 
nevertheless a departure in federal policy because the 
educational institutions, both private and public, disbursed 
these funds to the students and in most cases received the 
money back as payments for tuition and other expenses.5 
Student financial aid programs also included various veteran 
educational benefit programs. More recently, 1986/1987 
statistics show that 35% of all undergraduates received some 
form of federal financial aid; however in the private sector, 84% 
of undergraduates attending private for-profit schools and 65% 
of undergraduates attending private not-for-profit institutions 
received this aid. 6 
The next logical step to assist the general welfare of the 
nation was to provide government research grants to private 
universities as well as public institutions. By the middle of the 
20th century this program was in full swing. Initially the 
grants came with very few restrictions and at a time when 
schools were in great need of funding to manage the rapidly 
increasing enrollments, at least partially attributable to the 
veteran student aid programs. However, as the years passed, 
the restrictions and regulations accompanying these funds 
mushroomed and included extensive reports and subjection to 
federal guidelines and procedures. 
Finally, also in the name of general welfare, Congress 
created other financial programs. These included the sale of 
surplus property at discount prices, access to availability of low 
or no interest loans to erect buildings and purchase supplies, 
greater availability of student aid programs, financing of 
foreign exchange programs, and more. 
5. BRUBACHER, !d., p. 232. 
6. J. EATON , THE UNFINISHED AGENDA--HIGHER EDUCATION AND THE 1980S, 
118 (1991). 
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Thus largely by piecemeal methods, involving immediate 
responses to the demands of pressure groups or the needs of 
particular departments, the federal government had carved 
out for itself, by the middle of the twentieth century, a 
domain in the higher learning far exceeding the wildest 
dreams of those who had advocated a national university in 
the early days of the American Republic.7 
Moreover, at this point, private institutions of higher 
education were participating in these federal funding programs 
as much as their public counterparts. 
Three Supreme Court cases are helpful in examining 
Congress' spending power through the general welfare clause of 
the Constitution. In Helvering v. Davis8 the Court interpreted 
the federal government's spending power to include any 
program which Congress thinks will enhance the general 
welfare of the country. Then in Ivanhoe Irrigation District v. 
McCracken9 the court clarified that Congress can impose 
conditions on the recipients, public or private, of government 
spending as long as the regulations and restrictions are 
"reasonable" and "relevant to federal interest in the project and 
the overall objective thereof." Finally, in Pennhurst State 
School and Hospital v. Halderman, 10 the Court applied 
contract principles to federal government spending conditions. 
In order for the recipient to be bound by the regulations and 
restrictions, there must be a knowing acceptance of the 
conditions. In other words, Congress needs to "speak with a 
clear voice."11 All three of these cases have been deemed 
applicable to private institutions of higher education even 
though such institutions were not parties to the court actions. 
Ill. THE TAXING POWER 
The taxing power12 is another avenue by which the 
federal government has encroached the domain of the private 
colleges and universities. In fact "the tax power may be 
somewhat greater over private than over public institutions, 
7. BRUBACHER, supra note 4, at 233. 
8. 301 U.S. 619 (1937). 
9. 357 U.S. 275 at 295 (1958). 
10. 451 U.S. 1 (1981). 
11. ld. at 1540. 
12. "The Congress shall have Power to lay and collect Taxes .... " U.S. 
CaNST., Art. I, §8 cl. 1. 
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since public institutions may enjoy a constitutional immunity 
from federal taxation of their sovereign functions, and the 
federal tax laws often treat public and private institutions 
differently."13 The federal income tax laws are a major means 
of government control of private colleges and universities, both 
profit and non-profit. Schools for profit must comply with all of 
the applicable tax laws, which are many and complex. 
Non-profit schools often can qualify to be tax exempt. However, 
this tax exemption brings with it the authority of the federal 
government to regulate the institution in many ways. Since 
there is no requirement that Congress provide for tax 
exemptions, it can attach many qualifiers and restrictions for 
recipients. The choice is to pay taxes (a burden which can put 
them out of operation) or be subject to the 
requirements-rather like being between the proverbial rock 
and a hard place. Both the school's organizational structure 
and activities are subject to these government regulations. 
Because part of the federal government's social policy is 
focused on overcoming discrimination based on race, color or 
national origin, it has used the income tax laws as enforcement 
of its policy against such discrimination at private, non-profit 
colleges and universities. In Bob Jones University v. United 
States/4 the school was denied its tax exempt status because 
of its racially discriminatory policies. Students were prohibited 
from interracial dating and marriage due to sincerely held 
religious beliefs of the University's sponsoring members. The 
court reasoned that 
When the government grants exemptions or allows deductions 
all taxpayers are affected: the very fact of the exemption or 
deduction for the donor means that other taxpayers can be 
said to be indirect and vicarious "donors." Charitable 
exemptions are justified on the basis that the exempt entity 
confers a public benefit-a benefit which the society or the 
community may not itself choose or be able to provide, or 
which supplements and advances the work of public 
institutions already supported by tax revenues. 15 
Since federal social policy strongly opposed racial 
discrimination, the court held that the institution's benefit to 
13. W. KAPLAN, THE LAW OF HIGHER EDUCATION, 471 (1985). 
14. 103 U.S. 2017 (1983). 
15. ld. at 2028. 
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society was diminished and it no longer qualified for tax 
exemption. "Few private universities would survive for long 
without suffering adverse effects if deprived of this benefit 
which most other enterprises aside from churches and hospitals 
do not enjoy."16 Such a ruling can literally put a school out of 
business if it is unwilling or unable to come into compliance 
with the government policy. Furthermore, in addressing the 
claim that the government was interfering with the free 
exercise of religion guaranteed by the First Amendment of the 
Constitution, the Court concluded that '"not all burdens on 
religion are unconstitutional. . . The state may justify a 
limitation on religious liberty by showing that it is essential to 
accomplish an overriding governmental interest' (United States 
v. Lee, 455 U.S. 252, 257-58 (1982)."17 Since the government 
interest to eliminate racial discrimination was deemed to be 
compelling, it was allowed to remove the university's tax 
exempt status even though the free exercise of religion was also 
involved. 
Other tax provisions also greatly affect private institutions 
of higher education. The allowance of private contributions to 
colleges and universities to be charitable contributions on an 
individual's tax return (and thus nontaxable) promotes such 
giving. Again, the school must have earned the non-profit or 
not-for-profit status in order for this to be applicable, which 
requires meeting the many restrictions and regulations 
instituted by the federal government. Congress can also intrude 
in the governance of these schools via its decisions regarding 
such things as social security laws, taxation of grants, 
fellowships, and scholarships, student employment taxes, and a 
school's unrelated business income. 
IV. THE COMMERCE POWER 
The third power which Congress exercises and which 
affects institutions of higher education is the commerce 
power. 18 This is a very broad power, including not only 
interstate commerce but also "activity that is purely intrastate 
16. R. MEINERS AND R. AMACHER, EDS., FEDERAL SUPPORT OF HIGHER 
EDUCATION, 11 (1989). 
17. Bob Jones, 461 U.S. at 602-603. 
18. "The Congress shall have Power to regulate commerce with foreign 
nations, and among the several States, and with the Indian Tribes." U.S. CaNST., 
Art. I, §8, cl. 3. 
1 
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in character ... where the activity, combined with like conduct 
by others similarly situated, affects commerce among the states 
or with foreign nations."19 Additionally, the Court is not 
concerned about Congress' broad exercise of this power since 
"the principal and basic limit on the federal commerce power is 
that inherent in all congressional action-the built-in restraints 
that our system provides through state participation in federal 
governmental action. The political process ensures that laws 
that unduly burden the states will not be promulgated."20 It 
follows that the political process that is supposed to protect the 
states is the same principle that should protect private colleges 
and universities. 
Numerous laws have been enacted under the commerce 
power which affect private institutions of higher education, 
including those not applicable to public institutions. The list is 
extensive and includes: The Occupational Safety and Health 
Act, The Labor-Management Relations Act, Fair Labor 
Standards Act, The Employee Retirement Income Security Act, 
Immigration laws, laws governing research on human subjects, 
copyright laws, patent laws, antitrust laws, and the Federal 
Trade Commission Act. 21 Each of these acts carries with it 
numerous regulations, compliance requirements, and attendant 
paper work. Even if a private college or university receives no 
funding, directly or indirectly from the federal government, it is 
still subject to each of these, as well as other acts passed under 
the commerce power, because education has been deemed to be 
part of interstate commerce. 
V. CIVIL RIGHTS PROVISIONS 
The federal government has also encroached on the private 
institutions of higher education through its civil rights 
amendments and legislative acts. Some of these acts are 
applicable to private colleges and universities because of the 
commerce clause. Others, based on constitutional civil rights 
alone, are applicable to any private college or university which 
accepts financial funding from the government. The courts have 
held that this financial funding includes student financial aid. 
19. Fry v. United States, 421 U.S. 542, 547 (1975). 
20. Garcia v. San Antonio Metropolitan Transit Autlwrity, 469 U.S. 528, 555-
556 (1985). 
21. The list of the more prominent acts was obtained from KAPLAN, supra 
note 13 at 474-501. 
:• 
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An important Supreme Court case in this area is Grove 
City College v. Bell22• This private college accepted no direct 
federal government financial assistance, but many of its 
students participated in federal student aid programs. In 
refusing to furnish a certificate of compliance to Title IX to the 
Department of Education, the school was taken to court. The 
issue was whether Grove City College was subject to Title IX 
(requiring nondiscrimination based on gender) because its 
students received federal financial aid. The Court reasoned: 
The language of Section 901(a) contains no hint that Congress 
perceived a substantive difference between direct institutional 
assistance and aid received by a school through its students. 
The linchpin of Grove City's argument that none of its 
programs receives any federal assistance is a perceived 
distinction between direct and indirect aid, a distinction that 
finds no support in the text of Section 901(a). Nothing in 
Section 901(a) suggests that Congress elevated form over 
substance by making the application of the nondiscrimination 
principle dependent on the manner in which a program or 
activity receives federal assistance. There is no basis in the 
statute for the view that only institutions that themselves 
apply for federal aid or receive checks directly from the 
federal government are subject to regulation.23 
Until this case, many private institutions of higher education 
had specifically chosen not to accept federal research grants 
and other federal financial incentives in order to not be 
subjected to federal regulation and control. With one ruling of 
the U.S. Supreme Court, interpreting a clause within several 
legislative acts, all of these schools became immediately subject 
to tremendous regulation, rulings, compliance procedures, and 
paper work from the federal government. 
Nevertheless, the Grove City case partially protected 
private institutions of higher education from this additional 
encroachment by the federal government. The law (and others 
like it) applied the nondiscrimination prohibitions only to the 
program or activity which received federal funds. The Court 
ruled that "in purpose and effect, BEOGs [Basis Educational 
Opportunity Grants] represent federal financial assistance to 
the college's own financial aid program, and it is that program 
22. 465 U.S. 555 (1984). 
23. Id. at 1217. 
l 
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that may properly be regulated under Title IX."24 This 
limitation of applicability was unacceptable to many within the 
federal government. The Civil Rights Restoration Act of 1987 
changed the language of all of the relevant civil rights 
legislation, making the acceptance of any federal funds, directly 
or indirectly (such as through federal student aid programs) 
the trigger to subjecting the entire institution, all of its 
programs and activities, to these various civil rights acts. 
The most prominent civil rights/nondiscrimination 
legislative acts applicable to private colleges and universities 
which receive direct or indirect federal aid are Title VI, Title 
IX, Section 504 of the Rehabilitation Act of 1973, and the Age 
Discrimination Act. Title VI prohibits discrimination based on 
race, color, or national origin and is applicable to any entity 
which receives federal financial assistance. Title IX prohibits 
discrimination based on sex and is applicable only to 
educational institutions which receive federal financial 
assistance. Section 504 has the same general applicability as 
Title VI and prohibits discrimination based on a qualified 
handicap. Finally, the Age Discrimination Act prohibits 
unreasonable discrimination based on age, again with 
applicability similar to Title VI. Each of these acts has its 
unique exceptions, variances, and scope. However, they all have 
numerous, intricate regulations and requirements which must 
be followed, along with the accompanying paperwork. 
VI. RECENT FEDERAL LEGISLATION AND COURT ACTION 
More recent federal legislation also affects private colleges 
and universities. The federal Right-to-Know and Campus 
Security Act deal with graduation rates as well as safety on 
college and university campuses. "Schools will be required to 
release graduation rates for degree candidates to prospective 
and current students. . . schools with athletic financial aid 
programs must report additional data."25 The safety portion of 
the legislation requires statistical crime reports and policies to 
be furnished to all students (present and applicants), faculty 
and staff. These requirements of gathering and disseminating 
24. ld. at 1222. 
25. 6 Perspective, The Campus Legal Monthly 8 (April 1991). 
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these data apply to all schools which "participate in federal 
student financial aid programs."26 
The Buckley Amendment is another recent piece of 
legislation which applies to most private institutions of higher 
education. This requires, among other things, that various 
personal information about students not be disclosed. Failure 
to comply can lead to a withdrawal of federal funding. As 
clarified in Student Press Law Center v. Alexander,27 this 
legislation can create real dilemmas for administrators. 
Student journalists were being denied access to the names of 
those persons involved in crime on campus, due to the 
requirements of the Family Educational Rights and Privacy Act 
or Buckley Amendment, and they claimed that this was a 
violation of their First Amendment right to receive information. 
The federal district court agreed with the students and issued a 
preliminary injunction which prohibited the school from 
withholding the names. 
One other recent piece of legislation affecting private 
institutions of higher education are the Amendments to the 
Drug-Free Schools and Communities Act. These amendments 
require a biennial review of the Campus Drug and Alcohol 
Program. In order to assist colleges and universities with this 
review, College Administration Publications has published a 
handbook to assist in beginning the program and conducting 
the biennial review. The handbook is 200 pages long!28 
The federal courts in recent years have also added a 
unique approach to federal reaching of private colleges and 
universities in an area of constitutional due process. The 
constitutional provision of due process found in both the Fifth 
(federal application) and Fourteenth (state application) 
Amendments does not apply to private entities. However, in a 
few cases29 some courts have moved closer to due process 
requirements in determining what procedure is due in private 
institutions of higher education, especially in the area of 
discipline. In Carr the court required fair and reasonable 
procedures. However, in Slaughter the court went even further, 
26. Id. at 8. 
27. 778 F. Supp. 1227 (U.S.D.C., D.C., 1991). 
28. 19 The College Student and the Courts 999 (Sept. 1992) 
29. See, e.g., Carr v. St. John's Univ., 17 A.2d 632, 231 N.Y.S.2d 410, aff'd., 
12 N.Y.2d 802, 187 N.E.2d 18 (1962) and Slaughter v. Brigham Young Univ., 514 
F.2d 622 (lOth Cir. 1975). 
I 
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holding that the "proceedings meet the requirements of the 
constitutional procedural due process doctrine as it is presently 
applied to public universities," which means it is not necessary 
"to draw any distinction, if there be any, between the 
requirements in this regard for private and for public 
institutions. 30 
Federal courts have also recently added to the 
encroachment of the federal government into private colleges 
and universities through the use of contract doctrine, especially 
in the area of admissions.31 Contracts were found by the 
courts through acceptance of an application and within a school 
catalog, where the admissions requirements were published. 
Kaplan's analysis of this development is useful. He stated, 
While the contract theory does not require administrators to 
adopt or to forgo any particular admissions standard, it does 
require that administrators honor their acceptance decisions 
once made and honor their published policies in deciding 
whom to accept and to reject ... administrators should make 
sure that published admissions policies state only what the 
institution is willing to abide by. If the institution needs to 
reserve the right to depart from or supplement its published 
policies, such reservation should be clearly inserted, with 
counsel's assistance, into all such policies.32 
In outlining the broad framework of federal involvement in 
private institutions of higher education, it seems clear that the 
federal encroachment is extensive and costly, both in time and 
money. Even though initially these schools had some choice as 
to how much federal regulation to which they would be 
subjected, that choice has been greatly diminished by Congress' 
expanding exercise of the commerce clause, the several key 
U.S. Supreme Court rulings outlined above, and the financial 
realities of operating a college or university today where many 
students use federal financial aid to fund their higher 
education. 
30. Slaughter, 514 F.2d at 622. 
31. See Eden v. Board of Trustees of State Univ., 49 A.2d 277, 374 N.Y.S.2d 
686 (1975) and Steinberg v. University of Health Sciences/Chicago Medical Sch., 41 
Ill. App. 3d 804, 354 N.E.2d 586 (1976). 
32. KAPLAN, supra note 13 at 232. 
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VII. SERIOUS ISSUES CREATED BY THE FEDERAL PRESENCE 
Many of these numerous laws and court rulings do not 
support "bad" ideas or policies. It is admirable, for example, to 
want to eliminate racial or gender discrimination. Assisting 
those with limited financial resources to obtain a college or 
university education is also a useful tool. The problems do not 
stem as much from the often "good" ideas as from the manner 
in which the federal government's policies have been 
implemented. An example would be the Bob Jones case. As one 
professor explained,33 the court's decision was wrong, because 
a long held traditional religious belief was involved. He does 
not approve of the school's policy or actions, but he believes it 
is crucial that sincerely held beliefs of a recognized church or 
religious denomination not be treated so lightly. 
The federal government's encroachment into higher 
education, and particularly the private sector, has also been 
attained through a very haphazard manner. There is no federal 
"higher education" policy as such. Most of the legislation and 
many of the court decisions have come from broad social 
policies that affect much of the nation and its different entities. 
The cumulative effects on private colleges and universities have 
been massive, perhaps almost overwhelming. 
A. Additional Costs. 
One key effect relates to additional costs to the private 
institution, both in time and money. 
Between 1929 and the mid-1960's, expenditures for adminis-
tration increased 21 times ... from the mid-60's to the early 
1970's, current fund expenditures by colleges and universities 
for administration increased by more than 30%, while expen-
ditures for instruction increased by only 10% ... and this was 
during a period when enrollments nearly doubled. . . (Scott 
1978, p.1).34 
A study of six private universities found that compliance with 
twelve federally mandated programs required substantial fi-
nancial outlays plus rapidly increasing administrative costs, 
33. Ryan L.Thomas, Associate Dean of Student Life at Brigham Young 
University, in a personal interview on 2 March 1993. 
34. C. SHULMAN, COMPLIANCE WITH FEDERAL REGULATIONS: AT WHAT COST? 
34 (1978). 
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from an original "negligible" share to as much as "one-quarter 
of the general administrative costs of these institutions."35 
These expenditures were also accompanied by a need for an 
increase in staff and purchasing of equipment. 
Further examples are numerous. First, at the University of 
California, it took more than one year to compile and "prepare 
the mountain of paperwork that affirmative action reports 
required, including some 70,000 to 80,000 statistical calcula-
tions. Such time-consuming and useless tasks were imposed on 
universities that were guilty of nothing, and against which no 
legal sanctions had even been imposed."36 Another example is 
at Brigham Young University. During March 1993 represen-
tatives from the Federal Department of Education reviewed 
BYU's athletic programs for compliance with anti-discrimina-
tion laws. According to one school administrator,37 the civil 
rights office has not received any complaint to motivate this 
review. This simple general compliance check will involve an 
"accumulation of an enormous amount of information on ath-
letes, departments, squad lists, scholarships, competition sched-
ules, travel and equipment."38 
In response to these increased expenditures, Bok comment-
ed that "the cumulative costs of compliance are already run-
ning into millions of dollars each year for large universities, 
and the relative burdens are undoubtedly greater for smaller 
institutions. In contrast to corporations, universities cannot 
readily pass along these expenses by raising prices to consum-
ers."39 He then observed that many private institutions of 
higher education are having to reduce their budgets in areas 
such as instruction in order to meet the high cost of compliance 
with federal regulation. 
B. Organizational Changes. 
Another impact from all of the federal regulation is a 
change in general organization at private institutions of higher 
education. In order to lower costs it is advisable to centralize as 
much as possible, thus preventing duplication. Traditionally 
35. ld. at 35. 
36. SEABURY, supra note 1 at 65. 
37. R.J. Snow, Vice President of Student Life at Brigham Young University, 
in article by B. Thatcher, 46 THE DAILY UNIVERSE (Issue 115, 4 March 1993, p. 1). 
38. ld. 
39. DEREK BOK, BEYOND THE IVORY TOWER 42 (1982). 
] 
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these institutions have had a more diffused system of adminis-
tration. Adding to this change is an equally troubling problem 
of a change in attitude. As Seabury aptly stated, 
federal laws breed regulations; federal laws and regulations 
breed state laws and regulations; federal and state laws and 
regulations breed university regulations; federal and state 
laws and regulations and university regulations breed campus 
regulations; all regulations breed reports; reports breed fur-
ther reports; reports and regulations provide excellent evi-
dence that one is doing something when one is not. The regu-
latory habit, in short, becomes internalized and a way of 
life. 40 
C. Affirmative Action. 
Affirmative action is yet another example of the federal 
encroachment into private institutions of higher education. 
Rather than hiring faculty and staff on equal footing, and ad-
mitting students likewise, private colleges and universities are 
specifically required to actively recruit members of minority 
groups, even giving them a preferential edge in many instances 
in order to compensate for prior discrimination. This has creat-
ed many problems for the schools, from such things as animosi-
ty from some in the majority to increased expenditures in re-
cruiting to hiring/acceptance of those who are less qualified. 
Bok finds that the federal government's approach to affirmative 
action is anything but the 
best way to achieve the government's goals. Universities have 
been forced to spend many millions of dollars for results that 
are meager at best, and even these gains have resulted less 
from federal regulation than from the modest growth in the 
number of minority Ph.D.'s. At the very least, therefore, affir-
mative action illustrates the difficulties that arise from mov-
ing too quickly to impose industrial models on the university 
without taking time to analyze the problem carefully and con-
sider alternative methods of intervention.41 
Affirmative action has also created the problem of reverse dis-
crimination. At what point does affirmative action become 
40. SEABURY, supra note 1 at 25. 
41. BoK, supra note 39 at 109. 
1 , 
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reverse discrimination is an issue faced daily by private univer-
sity and college administrators. As stated by Weinberger, 
In the wake of the Bakke decision42 and its resulting ambi-
guities, it is still not clear whether such discrimination is 
legal in the narrowest sense. But it clearly violates the spirit 
of the 1964 Civil Rights Act, which mandated that each indi-
vidual be judged on the basis of individual merit, not on the 
arbitrary basis of race, sex, age, religion, or national origin.43 
D. Reverse Impacts. 
In addition to reverse discrimination, another reversal can 
occur, that of reverse impact. Title IX as applied in athletic 
programs illustrates this well. The goal is for women and men 
to have fairly equal athletic opportunities in institutions of 
higher education receiving federal money (as well as in other 
educational systems receiving federal money). In order to 
achieve this goal a school must either expend a tremendous in-
crease in money to create additional programs for women or it 
must make a tremendous decrease of expenditures in the ath-
letic programs for men. Faced with that conflict, schools tend to 
either just decrease the male programs or combine a decrease 
in male programs while increasing female programs in order to 
not increase the costs. The impact is obvious: there will be 
either no new programs or only a few new programs for wom-
en; fewer programs for men; and many people feeling slighted 
on both sides. The goal could have been a "win/win" situation 
where men and women work together to find the best solutions 
for those involved at each institution. However, the federal 
approach encourages no such teamwork and results in a 
"lose/lose" impact. 
Another reverse impact is very prevalent as a result of 
much of the federal regulation. Time that was spent serving 
students is now spent assessing what needs to be done and 
writing compliance reports. An administrator from the Univer-
sity of Iowa commented that 
the Buckley amendment has taken valuable time that I 
should have been spending helping our candidates find posi-
tions ... Its abrupt passage and lack of clarity have caused 
42. Bakke v. Regents of University of California, 438 U.S. 265 (1978). 
43. SEABURY, supra note 1 at 55. 
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great difficulty to this office, to employers, and most impor-
tantly, to the candidates themselves. 44 
E. Imprecise Results. 
Regulation which is imprecise is also a contributor to the 
problems created by the federal govemment's encroachment. 
Thomas explained how Title IX regulations require that preg-
nancy be treated like any other temporary medical disability in 
educational insurance programs. Obviously, since it is usually a 
voluntary condition (unlike other medical situations), it needs 
to be treated as a separate and distinct category, but this is no 
longer possible. Insurance rates increase for all because of this 
blanket coverage requirement. 
F. Academic Freedom. 
Academic freedom and quality are also impacted through 
an abundance of federal regulation of private institutions of 
higher education. Although private colleges and universities 
are actually less affected by constitutional restrictions in this 
area than public schools, the effects are still present, particu-
larly in the area of quality. Budgets burgeoning with adminis-
trative costs lead to academic decisions not to hire more profes-
sors, to delete courses from the curriculum, to change purchas-
ing plans, and not to build further facilities. A degree of aca-
demic freedom is lost, and quality often ends up being compro-
mised. Furthermore, "private colleges are an important part of 
the maintenance of academic freedom. Some worry that private 
colleges will be unable to compete with state colleges" due to 
the public funding of the public institutions.45 As expressed by 
Doyle, "were it not for public money, the impulse to regulate 
higher education quality could be easily overcome."46 
G. Loss of Identity Uniqueness and Creativity 
Diversity and creativity are also at risk due to the federal 
government's high degree of encroachment in private colleges 
and universities. Bok stated, 
44. SHULMAN, supra note 35 at 37. 
45. MEINERS & AMACHER, supra note 16 at 229. 
46. D. FINIFI'ER, R. BALDWIN & J. THELIN EDS., THE UNEASY PuBLIC POLICY 
TRIANGLE IN HIGHER EDUCATION, 57 (1991). 
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Regulation can also harm the educational process by imposing 
uniform rules that chip away at the diversity so important to 
our system of higher learning. Progress in education depends 
on constant experimentation carried on through the innumer-
able trials and errors of many separate colleges and universi-
ties. These institutions need freedom to innovate. They also 
require enough independence to produce the variety needed to 
serve a vast student population of widely differing abilities, 
aspirations, and tastes. When the government intervenes by 
fixing uniform rules, it works against these values. 47 
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It is very difficult indeed for a university's administration to be 
compelled to comply with so many rules and regulations and 
still maintain the institution's individual identity and ability to 
make unique contributions. As the laws, regulations, and rul-
ings increase, the notion of diversity can only decrease as a 
"leveling down" process occurs. Thomas sees this undercutting 
of uniqueness and diversity as the greatest threat of the social 
and financial policies of the federal government. As an institu-
tion is homogenized, it loses its reason for "being." The Presi-
dent of Westminster College once commented to Thomas that 
after that college moved away from its covenantal relationship 
with a church organization ten years ago, it began to be more 
like all of the other colleges. Seabury's viewpoint on this loss of 
uniqueness and diversity is quite similar. He stated, 
It is the nature of the "rule of law" that it treat subjects 
equally and not make invidious distinctions. Thus as federal 
directives governing university policies multiply in meticulous 
detail, they apply equally to all affected institutions. Clearly, 
considering the federal government's desire to evenhandedly 
pursue its social goals through institutions of higher learning, 
one effect of this is to gradually or even spasmodically obliter-
ate the dynamic diversity of higher education in the United 
States. 
There is an inexorable logic in this leveling process, which is 
especially troublesome when we consider that the effects of 
the regulatory process are felt uniformly in all institutions of 
higher learning which in any direct way receive federal 
aid-whether these are private or public, secular or religious, 
male or female, "national" or local. If distinctions among sexes 
are uniformly to be abolished, if all institutions are to be 
"quota-ed" with respect to student admissions and hiring, if 
47. BoK, supra note 39 at 42. 
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all institutions are to be required to have uniform provisions 
to ensure the rights of the handicapped, if all are to be equal-
ly subject to strict regulations protecting the privacy of indi-
viduals, if all are to be subject to records inspection to ensure 
compliance with federal guidelines-it may then be expected 
that the burden of these regulations will fall most painfully 
upon those institutions with the least resources to devote to 
such purposes. But the most disturbing aspect to this power-
ful tendency may be seen in the obliteration of distinctions 
among institutions.48 
Diversity, differences, and uniqueness are all desirable quali-
ties. They contribute to the development of new ideas and fos-
ter expansion of opinions, approaches, and programs. It has 
almost become an unquestionable principle in today's leader-
ship training to avoid surrounding oneself with clones. Addi-
tionally, the wisdom of a "melting pot" has been questioned, 
with the focus now turning to being a "salad bowl" or a 
"multicultural" setting which allows the whole to benefit from 
each person's and each group's differences and unique contribu-
tions. Working together and within a framework of diversity is 
a key to progress. Additionally, private colleges and universi-
ties traditionally furnished the diversity, the uniqueness, the 
differences in higher education in order for new thoughts, 
ideas, programs to be brought forth. Yet with the promulgation 
of more and more federal governance, federal encroachment one 
can say, the differences are disappearing, the uniqueness has 
no room to exist, and private institutions of higher education 
are becoming more like one another and more like public insti-
tutions. 
H. Other problems 
Other problems have also developed due to the abundance 
of federal laws and regulations. Adversarial relationships be-
tween the federal government and private colleges and univer-
sities are a byproduct of compliance reviews, paperwork, and 
complex regulation. Trust, on any or all sides, cannot exist 
where so much bureaucracy, overseeing, and investigating is 
taking place. Suppression of knowledge is also, at least to some 
degree, a resulting impact of this encroachment. When the 
federal government provides funds for research, to a great 
48. SEABURY, supra note 1 at 23. 
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extent it controls the research and its dissemination. Students 
are affected by all of the problems which have been discussed 
above. They also face some challenges of their own due to the 
abundance of federal regulation. Shore describes the student's 
experience as serving two masters. With rising costs students 
are 
compelled to work increasing hours .... Students have less 
time and energy, not only for academics, but for participation 
in the entire cultural, political, and social life of the universi-
ty ... At present the situation represents a half measure, 
inviting students into the university with a democratic 
gesture and then limiting their ability to experience the uni-
versity because of economic constraints."49 
VIII. A LoOK TO THE FUTURE 
It is also important to explore what private institutions of 
higher education can do to once again be more unique and 
individualized while working with the federal government. 
Kaplan encourages post-secondary administrators to become 
involved in the law and rulemaking processes. He also outlines 
a six point strategy for this type of active participation on the 
part of colleges and universities, including private institutions. 
1. Appoint someone to be responsible for monitoring the Fed-
eral Register and other publications for announcements re-
garding regulations that will affect post-secondary education 
institutions. 
2. File comments and deliver testimony in response to NOis 
and notices of proposed rule making when the rules would 
have a substantial effect on institutional operations. 
3. Keep federal agencies informed of your views on and expe-
riences with particular federal regulation. 
4. When the institution desires guidance concerning ambigu-
ities or gaps in particular regulations, consider submitting 
questions to the administering agency. 
5. Be concerned not only with the substance of regulations 
but also with the adequacy of the rule-making and 
rule-enforcing procedures. 
49. P. SHORE, THE MYTH OF THE UNIVERSITY··lDEAL AND REALITY IN HIGHER 
EDUCATION 113 (1992). 
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6. Develop an effective process for institutional 
self-regulation. 50 
Taking this type of action could decrease some of the regula-
tions and paper work, leaving more of the budget once again 
for instruction, a primary purpose of private post-secondary 
schools. Additionally, schools would be seen as players, not just 
pawns. 
Shore's idea for a partial remedy moves in a different di-
rection. He advocates spending billions of additional dollars in 
student financial aid, paid back through public service, in order 
for students to enjoy the full and complete college or university 
experience. "The price we are paying now is a dilution of the 
most important aspect of the university experience: the par-
ticipation in a community committed to teaching and learn-
ing."51 However, if this increase in aid brought with it even 
more federal regulation to private institutions of higher educa-
tion, the price could be formidable, with the numerous other 
problems discussed earlier creating a burden far greater than 
the benefit. 
Lyman suggests that universities and their associations 
need to be more aware of what is happening in the federal 
government before it actually happens. Too often universities 
and colleges are unaware of many measures which affect them 
until it is too late. As citizens of their communities, they have 
an obligation to participate in the politics which affect them 
rather than just complain about it after the fact. Lyman also 
suggests six different actions which higher educational institu-
tions can and should take. 
1. We must learn how the system (or nonsystem) of establish-
ing policy in this area works, and see to it that we have staff 
both on campus and in the Washington-based educational 
associations who know what's going on, and who understand 
the mechanisms with which one must work to be successful in 
shaping issues and answers. 
2. We ought to do with federal regulation what we generally 
do with problems: teach about it and do research on it. 
3. We must learn to make alliances in politics. 
4. We ought to avoid overreaction. 
50. KAPLAN, supra note 13 at 549. 
51. SHORE, supra note 49 at 113. 
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5. On the other hand, we ought not to assume that to propose 
a compromise is the right answer to every challenge. 
6. We ought to try once in a while to look gift horses squarely 
in the mouth. 52 
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The idea of not looking the gift horse in the mouth is a 
wise suggestion. Private colleges and universities are now 
deeply entrapped in federal fmancial aid, both directly and 
indirectly through their students. It is good advice though to 
remember when considering new federal research programs 
and other federal financial aid programs. By acting unitedly 
changes could be effectuated that would allow for federal finan-
cial assistance without federal encroachment. 
An example of one area which a united group of private 
colleges and universities could strive to change is that of feder-
al regulatory legislation. Fadil and Coddington in 1977 com-
posed some guidelines which they think should be included in 
every proposed regulatory bill. They are: 
1. a clear statement of intended outcomes and a requirement 
that the effectiveness of subsequent regulations for achieving 
these outcomes be reported annually to Congress by the re-
sponsible regulatory agency; 
2. a fiscal note estimating as accurately as possible total di-
rect, indirect, and opportunity costs of the proposed legisla-
tion ... and an estimate of the differential impact of all three 
types of costs on identifiable classes of "regulatees" ... ; 
3. as part of its statement of anticipated effect, a description 
of where its foreseen rules might conflict or overlap with 
existing rules ... 
4. a "sunset" provision ... terminating any such act on a given 
date ... unless, a counteracting measure to extend the act is 
enacted; 
5. a clear statement that penalties for noncompliance are 
intended to be limited insofar as possible to the domain of the 
purposes of legislation ... ; 
6. a requirement that the responsible agency hold open ad-
vance consultation with the "regulatees" prior to drafting 
regulations ... ; 
7. an effort to see that regulations, especially centralized and 
broadly pervasive regulations are reduced towards a vanish-
ing minimum. 53 
52. SEABURY, supra note 1 at 43-45. 
53. SHULMAN, supra note34 at 39-40. 
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Such measures could diminish the quantity of regulations and 
also help those regulations which are approved to be more 
precise. It would also be very beneficial for Congress and the 
many federal government agencies to have to develop an idea 
of the tremendous costs imposed by too much regulation. 
Also, much of what Lyman suggested would seem to cer-
tainly help. Prevention is always better than the need for a 
later cure. Leaders of private institutions of higher education 
need to be knowledgeable of and involved in the political pro-
cess. If they can bring together their diversity and work togeth-
er within the political process, much could occur to prevent 
further encroachment of the federal government, and perhaps 
some retreating could take place. The federal government 
needs to be assisted in finding better ways to actualize its so-
cial policies, ways which are more effective and less costly. 
What better resource is there to call upon than private colleges 
and universities? This resource must be used more cooperative-
ly with less regulation, and private post-secondary schools 
must be capable of acting within the political process. Budig, 
the Chancellor at the University of Kansas, states this very 
well: 
Presidents, trustees and alumni leaders will need to become 
more active in the political process, not on partisan bases but 
as knowledgeable advocates who understand that higher 
education is but one among government's priorities. They 
must not fall into the trap of responding to every call for 
accountability with defensiveness and suspicion. If they un-
derstand the process and the concerns of elected officials, they 
will be able to help set the bounds and prevent unwarranted 
intrusion into their institutions' affairs."54 
Thomas suggests that the federal government should follow 
the model of the First Amendment for education. If freedom of 
speech were regulated as education has been, there would no 
longer be free speech. People need to be given a wide enough 
berth to discover truth (free speech) and values (free religion), 
which are what education is really all about. This is a unique 
approach, one that has not been suggested anywhere in the 
literature. However, it makes sense. If the federal government 
approached education in the same careful, thoughtful manner 
in which they address First Amendment issues, there would be 
54. G. BUDIG, ED., A HIGHER EDUCATION MAP FOR THE 1990s 106 (1992). 
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no federal encroachment into private institutions of higher edu-
cation. There would be room to be different and creative, and to 
be able to discover truth and values in efficient and unique 
ways. 
IX. CONCLUSION 
Many solutions can be found if only private colleges and 
universities will band together, take advantage of their diversi-
ty, formulate united plans, and put the best plans into action. 
It is only through this process that the federal encroachment 
into private institutions of higher education can be turned 
around and a mutually beneficial system of cooperation be 
reestablished. Bok summarizes, "Thus the critical task is not 
merely to find an adequate compromise between public needs 
and the private interests of the academy, but to decide how 
government and universities can work in harmony so that 
higher education will be able to make its greatest social contri-
bution."55 
55. BOK, supra note 39 at 39-40. 
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